
IN THE CIRCUIT COURT OF JACKSON COUNTY
AT INDEPENDENCE, MISSOURI

SAMUEL K. LIPARI
(Assignee of Dissolved
Medical Supply Chain, Inc.,

Plaintiff,

)
)
)
)
)
)
)
)
)
)
)

Case No. 0816-CV-04217v.

NOVATION, LLC, et al.,

Defendants.

SUGGESTIONS IN SUPPORT OF
CURT NONOMAQUE AND ROBERT BAKER'S

MOTION TO DISMISS PLAINTIFF'S PETITION FOR
LACK OF PERSONAL JURISDICTION AND FOR FAILURE TO STATE A CLAIM

Pursuant to Missouri Rules of Civil Procedure 55.27(a)(2) and 55.27(a)(6), Defendants

Curt Nonomaque ("Nonomaque") and Robert Baker ("Baker") (collectively "Defendants")

submit these Suggestions in Support of their Motion to Dismiss Plaintiffs Petition for Lack of

Personal Jurisdiction and for Failure to State a Claim.

INTRODUCTION

Notwithstanding Nonomaque and Baker's lack of contacts with Missouri, Plaintiff named

Nonomaque and Baker as defendants in this action. Plaintiffs Petition does not allege that

Nonomaque or Baker personally performed any tortious act, transacted any business, or engaged

in any conduct in Missouri. Defendants respectfully request that the Court dismiss them from

this action on the ground that they are not subject to personal jurisdiction in the Missouri.

Subject to their Motion to Dismiss for Lack of Personal Jurisdiction, Defendants join in the

Motion to Dismiss for Failure to State a Claim filed by Defendants Novation, LLC, VHA Inc.,

University Healthsystem Consortium, VHA Mid-America LLC, Thomas Spindler, Robert
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Bezanson, Gary Duncan, Maynard Oliverius, Sandra Van Trease, Charles Robb, Michael Terry,

Cox Health Care Services of the Ozarks Inc., Saint Luke's Health System Inc., and Stormont-

Vail Healthcare Inc.

BACKGROUND FACTS

Nonomaque is a Texas resident who has never resided in Missouri. See Affidavit of ClIJi

Nonomaque ("Nonomaque Aff") at ,r 3 (attached to Motion to Dismiss as Exhibit 1)1 Baker is

an Illinois resident who likewise has never resided in Missouri. See Affidavit of Robert Baker

("Baker Aff.") at ~ 3 (attached to Motion to Dismiss as Exhibit 2). Neither Baker nor

Nonomaque has ever owned real or personal property located in Missouri. Nonomaque Aff. at '1

3; Baker Aff. at ~ 3. Neither Baker nor Nonomaque has solicited a contract in Missouri.

Nonomaque Aff at ~ 6; Baker Aff at '1 6. Furthermore, neither individual has ever maintained a

mailing address or phone number in Missouri, see Nonomaque Aff at '1 4; Baker Aff at ,r 4.

Finally, neither Baker nor Nonomaque has any personal employees or agents in Missouri.

Nonomaque Aff at'l 5; Baker Aff at '15.

ARGUMENT AND AUTHORITIES

I. THIS COURT LACKS PERSONAL JURISDICTION OVER DEFENDANTS

"When a defendant raises the issue of lack of personal jurisdiction in a motion to dismiss,

the burden shifts to the plaintiff to make a prima facie showing that the trial court has personal

jurisdiction ... " Conway v. Royalite Plastics, Ltd., 12 S.W.3d 314, 318 (Mo. bane 2000). As set

forth below, Plaintiff cannot meet its burden of proof because neither general nor specific

1When considering whether personal jurisdiction exists under Missouri's Long Arm Statute. it is
permissible to consider matters outside the pleadings, such as affidavits or declarations from the
movant. COl/way v. Royalite Plastics, Ltd., 12 S.W.3d 314, 318 (Mo. bane 2000).
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jurisdiction exists over Defendants in this case. Accordingly, the claims against Defendants

must be dismissed.

Missouri courts employ a two-step test for personal jurisdiction. The first step is to

examine whether the defendant is amenable to service of process under the state's long ann

statute. Chromalloy American Corp. v. Elyria Foundry Co., 955 S.W.2d l , 4 (Mo. bane 1997).

The second step is to examine whether the Due Process Clause permits personal jurisdiction. lei.

Plaintiff cannot meet either prong of this test.

A. Defendants are Not Amenable to Process under the Missouri Long Arm
Statute

The Missouri Long Arm Statute does not reach Defendants and therefore does not confer

in personam jurisdiction over them in this Court. Missouri's Long Arm Statute provides in

pertinent part:

I. Any person or firm, whether or not a citizen or resident of this state, or any
corporation, who in person or through an agent does any of the acts enumerated in
this section, thereby submits such person, firm, or corporation, and, if an
individual, his personal representative, to the jurisdiction of the courts of this state
as to any cause of action arising from the doing of any of such acts:

(1) The transaction of any business within this state;

(2) The making of any contract within this state;

(3) The commission of a tortious act within this state;

(4) The ownership, use, or possession of any real estate situated in this state;

(5) The contracting to insure any person, property or risk located within this state
at the time of contracting;

(6) Engaging in an act of sexual intercourse within this state with the mother of a
child on or near the probable period of conception of that child ....
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3. Only causes of action arising from acts enumerated in this section may be
asserted against a defendant in an action in which jurisdiction over him is based
upon this section.

Mo. REv. STAT. § 506.500. Because Defendants have not conducted any of these acts within the

state of Missouri, and because Plaintiffs claims are not based on any allegation that either

Defendant personally engaged in any business or tortious conduct in Missouri, the Missouri

Long Arm Statute does not authorize service of process on Defendants.

B. The Exercise of III Personam Jurisdiction Over Defendants Would Violate
Federal Due Process

This Court should dismiss the claims against Defendants because it would offend federal

due process for this Court to exercise jurisdiction over Defendants. Beginning with the seminal

case of International Shoe v. Washington, 326 U.S. 310 (1945), the Supreme Court has

consistently held that a court may not constitutionally exercise personal jurisdiction over a

nonresident defendant unless it is shown that the defendant has "certain minimum contacts with

the forum state such that maintenance of the suit there does not offend the 'traditional notions of

fair play and substantial justice'" International Shoe, 326 U.S. at 316 (citing Milliken v. Meyer.

311 U.S. 457,463 (1940)). Consequently. a court must undertake a two-prong analysis in

considering jurisdiction over a nonresident defendant, like Defendants. First, the court must

determine whether the defendant has purposefully established minimum contacts with the forum

state. If the court concludes that such purposeful minimum contacts exist, then the court must

next decide if the contacts are such that "the assertion of personal jurisdiction would comport

with 'fair play and substantial justice'." Burger King v. Rudzewicz, 471 U.S. 462, 476 (1985).

In this case, neither prong of the test is satisfied. Consequently, it would offend the due process

clauses for this Court to exercise personal jurisdiction over Defendants.
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1. Defendants Lack Sufficient Minimum Contacts with Missouri

The minimum contacts prong of International Shoe which is the very "touchstone" of

the constitutional analysis in this area, depends heavily upon the "foreseeability" of a defendant

being sued in a forum state. Burger King, 471 U.S. at 474; World-wide Volkswagen Corp. v.

Woodson, 444 U.S. 286,297 (1980). In World-wide, the United States Supreme Court stated that

"the foreseeability that is critical to due process analysis ... is that the defendant's contacts in

connection with the forum State are such that he should reasonably anticipate being haled into

court there." World-wide, 444 U.S. at 297. Whether it is foreseeable that a defendant can be

sued in a particular court can be established only by proof that the defendant has "purposefully

directed" its activities toward the forum state. Asahi Metal Industry Company v. Superior Court,

480 U.S. 102,112 (1987); see also Burger King, 471 U.S. at 473. In this sense, the due process

clause ensures a "degree of predictability to the legal system that allows potential defendants to

structure their primary conduct with some minimum assurance as to whether or not the conduct

will or will not render them liable to suit" World-wide Volkswagen, 444 U.S. at 297.

In considering minimum contacts, two categories of personal jurisdiction have been

recognized by the courts: general jurisdiction and specific jurisdiction. Helicopteros Nacionales

de Colombia v. Hall, 466 U.S. 408 (1984). A state may exercise "general jurisdiction" over a

foreign defendant if there are "continuous and systematic" general contacts between the state and

the foreign defendant. See, e.s.. Felch v. Transportes Lar-Mex SA DE CV, 92 F.3d 320, 324 (5th

CiT. 1996). "Specific jurisdiction," in contrast, subjects the nonresident defendant to suit in the

forum state only on claims that "arise out of or relate to" the defendant's contacts with the forum

state. See, «s. ld.; Gardemal v. Westin HOlel c«. 186 F.3d 588, 595 (5th CiT. 1999);

Helicopteros Nacionales de Columbia, SA. v. Hall, 466 U.S. 408,4]4 (1984).
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Defendants do not have the mimmum, "continuous and systematic" contacts with

Missouri which are necessary to confer general jurisdiction upon this Court under the

constitutional analysis of International Shoe.. Defendants never resided, owned property,

maintained a mailing address or phone number, had personal employees or agents, or solicited

contracts for personal business in Missouri. See generally Nonomaque Aff.; Baker Aff Thus,

Defendants simply have never engaged in ongoing day-to-day business or other activities in

Missouri and do not have the contacts necessary to establish general jurisdiction.

Moreover, this Court cannot exercise specific jurisdiction over Defendants. There are

simply no allegations that Defendants, in their personal capacity, committed any acts at all in the

State of Missouri, or that they availed themselves the privilege of conducting activities within the

state. As a consequence, there is no connection between Plaintiffs claims and activities of the

Defendants in the forum state.

2. Exercising Personal Jurisdiction over Defendants Would Offend Traditional
Notions of Fair Play and Substantial Justice

Even if Plaintiff could establish minimum contacts, which he cannot, it would also be

unfair and unjust to require Defendants to defend against Plaintiffs claims in this forum. After

determining whether a nonresident defendant has sufficient minimum contacts with the forum

state (the "first prong" of International Shoe), a court finding the presence of such contacts must

next examine certain other factors to determine whether those contacts are sufficient so that the

assertion of personal jurisdiction would comport with "traditional notions of fair play and

substantial justice." Burger King, 471 U.S. at 476; Wilson v. Belin, 20 F.3d 644, 647 (5th Cir.

1994). It is the "quality and nature of the defendant's activity," Hanson v. Denckla, 357 U.S.

235, 253 (1958), in relation to the allegations that determines whether jurisdiction comports with

"fair play and substantial justice." International Shoe. 326 U.S. at 320.
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In reaching the decision on fair play and substantial justice, the court must consider

the following factors: (1) the burden on the defendant; (2) the interest of the forum state; (3) the

plaintiffs' interest in obtaining relief; and (4) the interests of other states in securing the most

efficient resolutions of controversies. See Asahi, 480 U.S. at 103 (1987).

An application of these factors to the present case demonstrates that it would be unfair

and unjust to require Defendants to litigate in this forum. Nonomaque lives and works in Texas.

Baker lives in Illinois and, prior to his retirement, worked in Illinois. On the other hand,

Plaintiffs interest in obtaining relief in this forum should be given no weight. As is explained in

the Motion to Dismiss for Failure to State a Claim, Plaintiff filed this lawsuit as a fourth "bite at

the apple" after his claims for alleged federal antitrust violations were dismissed as frivolous. No

state has an interest in encouraging such forum shopping and this multiplicity of suits.

WHEREFORE, for all of the foregoing reasons, Defendants Nonomaque and Baker pray

that this Court dismiss Plaintiffs claims against them and for all other relief to which they are

entitled.

1QIJR'K. Power, Bar NO. 35312
HUSCH BLACKWELL SANDERS LLP
1200 Main Street
Suite 2300
Kansas City, Missouri 64105
Phone: 816.283.4651
Fax: 816.421.0596

ATTORNEYS FOR DEFENDANTS
CURT NONOMAQUE AND ROBERT J. BAKER
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OF COUNSEL:

Veronica S. Lewis
Texas Bar No. 24000092
VINSON & ELKINS LLP.
3700 Trammell Crow Center
2001 Ross Avenue
Dallas, Texas 75201-2975
214.220.7703 - Phone
2]4.999.7703 - Fax

Kathleen Bone Spangler
Texas Bar No. 00790333
VINSON & ELKJNS LLP.
First City Tower
1001 Fannin Street, Suite 2300
Houston, Texas 77002-6760
713.758.3610- Phone
71 3 .61 5.5 I 47 - Fax

CERTIFICATE OF SERVICE

The undersigned certifies a true a2f correct copy of the above and foregoing was mailed,
by first-class United States mail, this ~ day of May, 2008 to the following:

Sam Lipari
297 NE Bayview
Lee's Summit, MO 64024

EFENDANTS
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